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SEPARATION OF POWERS : ADMINISTRATIVE EXER- 
CISE OF LEGISLATIVE AND JUDICIAL POWER 

I. THE DELEGATION OF POWER TO ACT 
i . Constitutional aspects of the problem 

THE constitutions of our state and federal governments 
betray in many ways the apprehension of undue aggres- 
sion on the part of executive and administrative authori- 
ties. The English theory that the residuary powers of govern- 
ment are vested in the crown finds no counterpart in our public 
law. Nor were the framers of our various constitutions con- 
tent with the general principle that the executive has only those 
powers specifically enumerated. Executive action is limited, 
not only by clauses requiring the concurrence of other depart- 
ments of government, the so-called checks and balances, but by 
express provisions that the executive authority shall not exer- 
cize the powers belonging to the other branches. This so- 
called distributing clause, 1 which appears in most of our state 
constitutions, is to be inferred also in the federal Constitution, 
where the political theory known as the separation of powers 
becomes through judicial decision a rule of law. The Supreme 
Court has asserted that all the powers of government, whether 
state or national, are divided into three grand departments, and 
that " as a general rule, the powers confided by the Constitution 
to one of these departments cannot be exercized by another." * 
Hence the exercise of any authority by the executive, even by 
reason of express delegation from the legislature, may be ques- 
tioned and condemned in judicial proceedings, on the ground 
that the power sought to be conferred or exercized is not in its 
nature executive, but belongs more properly to the legislative 
or judicial department. 

Furthermore, the federal Constitution by its fifth and four- 
teenth amendments provides that no person shall be deprived 

1 For an example of such a clause, cf. infra, p. 218, note. 
1 Kilbourne v. Thompson, 13 Otto, 168 (1880). 
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of life, liberty or property, either by the national or by the 
state governments, without due process of law. And the de- 
velopment of our constitutional law has resulted in the exercise 
by the federal Supreme Court of the ultimate power to deter- 
mine what is " due process." Similar clauses in state constitu- 
tions vest in the state courts the power to declare the action of 
state administrative authorities wanting in due process within 
the meaning of the state constitution, even where such action is 
not regarded by the federal courts as prohibited by the due- 
process clause of the fourteenth amendment. So that the 
legality of any executive action and of any interference with 
person or property may always be challenged in judicial pro- 
ceedings, and depends, in last analysis, upon its conformity to a 
rule of law laid down by the courts. 

The question of the validity of executive and administrative 
action thus presents itself in a twofold aspect : Is it an exer- 
cise of power by a department of government to which such 
power may not legally be confided ? Is it a denial to the indi- 
vidual of due process of law? 

With respect to state action, the state court is the final judge 
of the question whether the action of the executive authority is 
improper as a violation of the distributing clause. In Consoli- 
dated Rendering Company v. Vermont, 1 where it was urged 
that a state statute which gave to tribunals or commissions other 
than courts the power to compel the production of books and 
papers was a violation of the fourteenth amendment as an 
attempt to confer judicial powers on non-judicial authorities, 
the Supreme Court answered brusquely, without citation of 
authority : " There is no provision in the federal Constitution 
which directly or impliedly prohibits a state, under its own 
laws, from conferring upon non-judicial bodies certain functions 
that may be called judicial." * But this statement must be 

•2071;. S. 541 (1908). 

• Cf. Reetz v. Michigan, 188 U. S. 505 (1903), where, in reply to the objection 
that the power vested in a board of medical examiners to determine whether one had 
been legally registered under a prior statute involved the decision of a legal question, 
the court asserted that " no provision in the federal Constitution forbids a state from 
granting to a tribunal, whether called a court or a board of registration, the final 
determination of a legal question." 
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subject to the qualification that it does not apply to the con- 
sideration of objections made on the ground that such delega- 
tion results in a denial to the individual of due process of law. 
Where individual rights are not concerned, the state may appor- 
tion governmental power as it sees fit. But the contention that 
executive action is a denial to the individual of due process is, 
when properly raised, always one on which the federal court 
must express its opinion. For a state cannot, even by its con- 
stitution, escape from the limitations of the fourteenth amend- 
ment. 1 

These two aspects thus tend to merge into one. Wherever 
legislative or judicial action is deemed a necessary preliminary 
to any interference with private right, executive or administra- 
tive action is invalid as wanting in due process under the fifth 
or the fourteenth amendment. Though the principle of the 
separation of powers is said to be implied in the federal Con- 
stitution, the action of federal authorities is usually questioned 
under the due-process clause. The acts of state authorities 
may be questioned by the federal courts under that clause only ; 
but this can make little difference in practical results, for, where 
the individual is entitled to have any matter committed to the 
determination of judicial authorities, an administrative inter- 
ference is wanting in due process. And the question of due 
process is also raised by the substitution of administrative for 
legislative action, at least where attempt is made to define what 
shall constitute a crime. Thus, though the fourteenth amend- 
ment does not inhibit the administration from all exercises of 
power in their nature legislative or judicial, it does inhibit in 
those cases in which the individual is entitled to legislative or 
judicial action. And where he is not so entitled, a state court 
is unlikely to regard the administrative action as an exercise of 
power committed solely to other departments. So that by 
proper pleadings an individual must be able to secure under the 
fourteenth amendment any relief that would be open to him by 
reason of a violation of the distributing clause. The general 

•Railroad Company v. McClure, 10 Wallace, 511 (1870). New Orleans Gas 
Light Company v. Louisiana Light Company, 115 U. S. 650, at p. 692 (1885). 
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problem of administrative action may thus be considered as a 
question of due process, even though many of the cases are 
based on an interpretation of the distributing clause. While the 
requirements of due process seem in theory less drastic than 
the specific inhibitions of a distributing clause, 1 the distinction 
is nullified in practice by the liberal attitude of the courts in 
determining what is an exercise of legislative or judicial power. 

The power of an executive or administrative authority to de- 
cide questions of law or fact must rest upon some constitutional 
or statutory provision. Where it is based on a provision of 
the federal Constitution, the right to act cannot be questioned ; 
but non constat that the courts may not review or revise the 
action taken. A provision in the federal Constitution forbid- 
ding such review would be a qualification of the due-process 
clause. But no such provision exists, and judicial review of 
executive action is justified by the same reasoning which 
sustains the exercise of a similar power over legislative enact- 
ments. The power to declare statutes unconstitutional enables 
the courts to nullify any legislative delegation of power to act 
or any statutory prohibition of judicial review, whether con- 
tained in an act of Congress or of a state legislature. And 
such provisions, even in a state constitution, must measure up 
to the requirements of the fourteenth amendment. 

The decision or order of an executive or administrative 
authority may affect the individual directly, through its express 
reference and application to his particular case, or mediately, 
through the action of some subordinate in enforcing a general 

l But in Portland v Bangor, 65 Me. 120 (1876), the requirements of due process 
seem to be deemed even more stringent than those of the distributing clause. A 
delegation of power to overseers to commit to the workhouse persons found by them 
to be vagrants, which had previously been sustained under the state constitution in 
Adeline G. Nott's case, 11 Me. 208 (1834), and in Portland v. Bangor, 42 Me. 403 
(1856), was held "abrogated by the fourteenth amendment of the federal Consti- 
tution." 

Article III of the Maine Constitution of 1819 reads as follows: "Sec. I. The 
powers of this government shall be divided into three distinct departments, the Legis- 
lative, Executive and Judicial. Sec. 2. No person or persons, belonging to one of 
these departments, shall exercise any of the powers properly belonging to either of 
the others, except in the cases herein expressly directed or permitted." Thorpe, 
Federal and State Constitutions, vol. iii, p. 165 1. 



No. 2] SEPARA TION OF PO WERS 2 1 9 

order designed for all future cases that may fall within its 
scope. A general order, when complained of, will usually be 
alleged to be legislative in nature, and objection will be directed 
against the power of the official to take any action whatever, as 
well as against the specific action taken. Where the officer 
whose determination is in question deals directly with the indi- 
vidual, his act will more commonly be complained of as judicial 
in nature. Here the power to act may be conceded, and ob- 
jection confined to the procedure by which the action is taken 
or to the fact that an opportunity for judicial review is denied — 
that the administration attempts to make a final and not merely 
a preliminary disposition of the rights of the individual. 

The courts have been compelled to ascertain the meaning of 
" due process " without the aid of definitions in any constitu- 
tion. They have held that it does not require judicial process, 
even where such proceedings, if authorized, would be entirely 
proper. The Supreme Court has declared that there are cer- 
tain matters which may be presented in such form that the ju- 
dicial power is capable of acting on them, and which are sus- 
ceptible of judicial determination, but which the legislature may 
or may not bring within the cognizance of the courts, as it may 
deem proper. 1 " It is not sufficient to bring such matters under 
the judicial power, that they involve the exercise of judgment 
upon law and fact." Whether any given dispute may be settled 
by administrative rather than judicial authorities depends, rather, 
upon the nature of the subject matter in controversy. 

However perfect the judicial theory that executive and ad- 
ministrative officers cannot exercize legislative or judicial power, 
the courts have allowed the legislature in numerous instances to 
delegate to these authorities the power of ascertaining facts upon 
whose existence depends the operation, suspension or revival of 
a statute, 2 and the power of filling in the details of a statute 3 — 
actions admittedly proper for the legislature itself to perform. 

' Murray's Lessee v. Hoboken Land and Improvement Company, 18 Howard, 
272 (1855). 

* Held v. Clark, 143 U. S. 649. Cf. infra, p. 223, 224. 

8 Buttfield v. Stranahan, 192 U. S. 470. Cf. infra, p. 225. 
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And they have sustained the delegation of power to designate 
the concrete things described by the statute in general terms, 1 
to discover in individual instances whether there has been com- 
pliance with the provisions of the statute, 2 or to ascertain the 
existence of facts on which depend the rights or duties pre- 
scribed by statute 3 — functions commonly exercized by the 
judiciary. 

Chief Justice Marshall declared in 1825 : 

The difference between the departments undoubtedly is, that the legis- 
lature makes, the executive executes, and the judiciary construes the 
law ; but the maker of the law may commit something to the discretion 
of the other departments, and the precise boundary of this power is a 
subject of delicate and difficult inquiry, into which a court will not 
enter unnecessarily. 4 

But such inquiry has been forced upon them wherever possible 
by every litigant who has felt himself aggrieved by any exer- 
cise of admistrative power. 

The cases involving these questions come before the courts 
in various ways: in proceedings directly against an officer 
seeking to command or to enjoin certain action ; in suits for 
damages; in defences raised in judicial proceedings brought 
by officers to enforce compliance with their decrees; in de- 
fences in criminal proceedings instituted to punish the violation 
of official orders; or in suits between individuals where the 
rights of one or both are based on some official action. 

The first method of judicial redress, that of commanding or 
enjoining action, is not available against the chief executive of 
the United States 5 or his higher subordinates, 6 unless the acts 
of the latter sought to be enforced or enjoined are ministerial 

1 Union Bridge Company v. United States, 204 U. S. 364. Cf. infra, pp. 226, 227. 

* United States ex rel. Riverside Oil Company v. Hitchcock, 190 U. S. 316. Cf. 
infra, p. 234. 

"Bong v. Campbell Art Company, 214 U. S. 236 (1909). United States v. 
JuToy, 198 U. S. 253(1905). 

4 Wayman v. Southard, 10 Wheaton, 1. 

5 Mississippi v. Johnson, 4 Wallace, 475 (1866). 

•Georgia v. Stanton, 6 Wallace, 50 (1867). 
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in character. 1 By the better authority the rule as to the presi- 
dent is applied by the state courts to proceedings against the 
governor * ; though some state courts treat the governor as the 
federal courts treat the heads of departments, 3 and extend to 
him immunity from direct interference only when his act is not 
ministerial. Where the rule of immunity prevails, it extends to 
boards of which the governor is a member. 4 The basis of the 
rule seems to be the impropriety of interference with the execu- 
tive by a coordinate authority. A federal court will issue an 
injunction against a state board although the governor is a 
member, 5 or against the governor alone, where his duty is min- 
isterial and is not merely moral but legal. 6 But all inferior 
officers may be brought to the bar of the ordinary judicial 
tribunals to answer to the plaints of individuals, though such 
process directly interfere with contemplated official action. 

That no official is above the law is the proudly asserted 
maxim of our system of constitutional government. 7 And for 
this reason it is urged by many scholars that in our system of 
law there is no place for what is called " administrative law." 
The term as borrowed from the French droit administratif is 
deemed to imply official immunity from the process of the 
ordinary civil tribunals. It will be clear, however, from the 
discussion to follow, that in numerous classes of cases the courts 
grant to officials an immunity from judicial examination of the 
correctness of their decisions which is withheld from private 

'Kendall v. United States ex rel. Stokes, 12 Peters, 524 (1838). But such ex- 
traordinary remedies may not be issued against officers of the United States by lower 
federal courts, outside the District of Columbia, Mclntire v. Wood, 7 Cranch, 504 
(1813), nor by state courts, McClung v. Silliman, 6 Wheaton, 598 (1821). 

'State v. Stone, 120 Mo. 428 (1894). 

s State v. Governor, 5 Ohio St. 528 (1856). 

*Dennett, Petitioner, 32 Me. 508 (1851). People v. Morton, 156 N. Y. 136 
(1898). 

'Pennoyerz*. McConnaughy, 140 U. S. 1 (1891). 

'Kentucky^. Dennison, 24 Howard, 66 (i860), semble. 

'Though the government may not be sued, save by its own consent, suits against 
its officers will lie, not only for damages, but for the recovery of property, even where 
they disclaim all personal interest and insist they are holding it solely as agents of the 
government. United States v. Lee, 106 U. S. 196 (1882). 
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individuals. No private individual is the ultimate authority to 
decide questions of fact on which depends the legality of his 
interference with the rights of others. This position is ac- 
corded in many instances to the executive and administrative 
agents of the government. In so far as this is true, it may be 
contended with good reason that there is a realm of law in 
which the decisions are based upon the public character of one 
of the parties involved, and in which the rules applied differ 
sufficiently from those which obtain where no official action is 
in issue to justify us in describing this portion of the law as ad- 
ministrative, in contradistinction to the private law. The basis 
of this distinction is not immunity from judicial process, but 
immunity from judicial interference with respect to the official 
action taken or contemplated. 

2. Power to determine conditions under which a statute is to be 

operative 

No statute, save one designed to operate only on some imme- 
diate and specified subject matter, can be drafted with full fore- 
sight of the instances in which its provisions will be applicable 
and of the possible circumstances which may render its require- 
ments inadvisable. It is therefore often highly expedient to 
vest in some administrative authority a discretion as to its en- 
forcement. As a matter of political fact, where no individual 
may claim such enforcement as a private right, such discretion 
usually exists, for the executive may fail to enforce the law, 
however mandatory its requirements. 1 But it often happens 
that the legislature vests this discretion expressly, at the same 
time setting forth the conditions by which its exercise shall be 
governed. 

This result is attained by the declaration that the application 
of the statute or of one of its alternative provisions shall be con- 
ditioned upon the existence of certain facts, to be ascertained 
by those to whom its enforcement is entrusted. The propriety 
of such delegation was established in 1813, when the court sus- 

1 Cf. the order of the secretary of the treasury permitting free entry of imports 
shipped to regions suffering from fire or earthquake. New York Times, October 
13, 1910. 
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tained the power vested in the president to ascertain certain 
facts, upon whose existence, as announced by his proclamation, 
would depend the revival of the Non-Intercourse Act. 1 There 
was no discussion of the point, the opinion stating simply: 
" We see no sufficient reason why the legislature should not ex- 
ercise its discretion in reviving the act of March 1st, 1809, either 
expressly or conditionally, as their judgment should direct." 

The question was, however, subjected to thorough analysis 
in a decision 2 which sustained the power vested in the presi- 
dent to suspend the provisions of the tariff act relating to the 
to the free introduction of certain articles, for " such time as he 
shall deem just," when he shall be "satisfied" that foreign 
governments impose on those articles duties which, in view of 
their free introduction into the United States, " he shall deem 
to be reciprocally unequal and unreasonable." The opinion 
refers to the many statutes since the Brig Aurora decision which 
vest in the president a large discretion in matters arising out of 
the execution of statutes relating to trade and commerce, and 
declares that this practical construction of the Constitution, as 
given by so many acts of Congress, should not be overruled, 
unless upon a conviction that such legislation is clearly incom- 
patible with the law of the land. The court concedes that the 
principle that Congress cannot delegate legislative power to the 
president is " universally recognized as vital to the integrity and 
maintenance of the system of government ordained by the 
Constitution," but asserts that the statute in question does not 
" in any real sense" invest the president with the power of leg- 
islation. He is said to have no discretion in the premises 
" except in respect to the duration of the suspension," and this 
limited discretion is to be exercised merely to enforce the policy 
established by Congress. 

As the suspension was absolutely required when the President ascer- 
tained the existence of a particular fact, it cannot be said that in 
ascertaining that fact and in issuing his proclamation, in obedience to 
the legislative will, he exercised the function of making laws. Legis- 

'The Aurora v. United States, 7 Cranch, 382. 
'Field v. Clark, 134 U. S. 649 (1891). 
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lative power was exercized when Congress declared that the suspension 
should take effect upon a named contingency. What the president 
was required to do was simply in execution of the act of Congress. It 
was not the making of law. He was the mere agent of the law-making 
department to ascertain and declare the event upon which its expressed 
will was to take effect. 

That the matter may be clearer, the opinion quotes from several 
decisions of state tribunals : 

The true distinction is between the delegation of power to make the 
law, which necessarily involves a discretion as to what it shall be, and 
conferring authority or discretion as to its execution, to be exercized 
under and in pursuance of the law. . . . The legislature cannot delegate 
its power to make a law ; but it can make a law to delegate a power to 
determine some fact or state of things upon which the law makes, or 
intends to make, its own action depend. To deny this would be to 
stop the wheels of government. 

It may thus be taken as established that, whatever the 
nature of the powers which may or may not be exercised by 
the executive, it may be vested with wide powers of discretion 
in determining when any -given provision of a statute is to be 
operative. In practical effect this differs little from the power 
to decide for a certain period what the law shall be. 

This power of ascertaining a fact on which is to depend the 
operation or suspension of a general rule for all future cases 
within its scope is one which could not be exercized satisfactorily 
by the judiciary. Unless therefore the legislature were permitted 
to delegate this function to the executive, it would be practically 
impossible to have a law adaptable to such constantly changing 
circumstances as the commercial policies of foreign nations. 
For the legislature, even if always in session, could not be ex- 
pected, with due regard to its other duties, to alter the law from 
day to day under the possible necessity of passing special enact- 
ments as to imports from each of the many exporting countries 
of the world. And since the purpose of the general policy is 
not retaliation but the securing of favorable consideration from 
other commercial nations, the executive is the only department 
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adapted to the employment of the power for purposes of 
negotiation. 

This method of legislation has been suggested for the pur- 
pose of securing reciprocal action by different commonwealths 
in social legislation, the commonwealth first passing any statute 
providing therein that it shall be operative only upon the pass- 
ing of similar legislation by other commonwealths, as ascer- 
tained and proclaimed by the governor. 1 

3. Power to make regulations 

Not only the power of ascertaining facts on which depends 
the operation, suspension or revival of a statute, but also power 
to make regulations, containing detailed provisions supplement- 
ary to an existing law, may be vested in an administrative 
authority. And by reasoning analogous to that already con- 
sidered, this is shown not to be an exercise of legislative power. 

So completely is the power recognized that in Boske v. 
Comingore 2 a regulation was sustained with no discussion either 
by counsel or by the court as to whether it was a delegation of 
legislative power. A regulation, declared Mr. Justice Harlan, 
" should not be disregarded or annulled unless, in the judgment 
of the court, it is plainly and palpably inconsistent with law." 
In a subsequent case a statute which expressed the purpose of 
excluding from the country the lowest grades of tea, and*dele- 
gated to the secretary of the treasury the power to establish a 
uniform standard, was held merely to devolve on him the duty 
of effectuating the legislative policy declared in the statute.3 
Congress was said to have legislated on the subject as far as 
was reasonably practicable, leaving to executive officials from 
the necessities of the case the duty of bringing about the result 
pointed out by the statute. 

Perhaps the boldest and at the same time the most incon- 
sistent language of any court on this topic appears in Blue v. 

1 S. McC. Lindsay, " Reciprocal Legislation," Political .Science Quarterly, 
vol. xxv, pp. 435-457- 
2 177 U.S. 459 (loco). 
* Buttfield v. Stranahan, 192 U. S. 470 ( 1904). 
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Beach,' which sustained a regulation of the board of health ex- 
cluding unvaccinated pupils from the public schools, under 
legislative authority to take action to prevent the spread of con- 
tagious diseases. The court declared that the legislature could 
not confer on any body or person the power to determine what 
the law should be, but added : 

This constitutional inhibition cannot properly be extended to prevent 
the grant of legislative authority, to some administrative board or other 
tribunal, to adopt rules, by-laws, or ordinances for the government of 
or to carry out a particular purpose. It cannot be said that every 
grant of power to executive or administrative boards or officials involv- 
ing the exercise of discretion and judgment must be considered a dele- 
gation of legislative authority. While it is necessary that a law, when 
it comes from the law-making power, should be complete, still there 
are many matters relating to methods and details which may be by the 
legislature referred to some designated ministerial officer or body. 

Thus in the same breath the court declares that a law must be 
complete when it comes from the legislature, and that it may 
be left to an administrative body to complete it ; that there may 
be a grant of legislative authority to an administrative body, 
and that no delegation of legislative power is propei . 

Administrative action to effectuate the general purpose 
declared by statute is sometimes authorized by granting power, 
not to ascertain facts on which depend the general operation 
or suspension of some provision, or to frame regulations of 
general application, but to issue orders requiring specific action 
in individual cases; and statutes granting such powers have 
been sustained. Thus the New York Court of Appeals upheld 
a statute requiring all houses of a certain description " upon di- 
rection of the board of health " to be supplied with water " in 
sufficient quantity " * ; and the Supreme Court upheld an act of 
Congress empowering the secretary of war, when satisfied after 
a hearing that a bridge over a navigable waterway is an unrea- 
sonable obstruction to commerce, " to require such changes or 
alterations as will render navigation reasonably safe, easy and un- 

1 155 Ind. 121 (1900). 

2 Health Department v. Rector of Trinity Church, 145 N. Y. 32 (1895). 
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obstructed." T Congress might clearly itself have established 
general requirements for all bridges, leaving to the judiciary the 
task of ascertaining whether any specific structure violated the 
statute ; or it could have legislated in detail as to any particular 
bridge after a report by the secretary of war. In effect, its action 
is an adoption in advance of recommendations which might 
have been made in such a report. The secretary in performing 
this duty, said the court, will only execute the " clearly ex- 
pressed will of Congress," and will not " in any true sense " 
exercize legislative or judicial power. 

If the principle for which the defendant contends received our ap- 
proval, the conclusion could not be avoided that executive officers in 
all the departments, in carrying out the will of Congress as expressed 
in statutes enacted by it, have from the foundation of the national 
government exercized, and are now exercizing, powers as to mere de- 
tails that are strictly legislative or judicial in character. . . . Indeed, it 
is not too much to say that a denial to Congress of the right, under the 
Constitution, to delegate the power to determine some fact or the state 
of things upon which the enforcement of its enactment depends, would 
be "to stop the wheels of government," and bring about confusion, if 
not paralysis, in the conduct of the public business. 

Three years later the court reaffirmed the doctrine in even 
stronger terms, denying the right of judicial reversal of the ad- 
ministrative determination. 

It is apparent from these citations that the distinction between 
powers strictly legislative and those which may lawfully be del- 
egated to executive authorities is somewhat tenuous. The rights 
of individuals may be controlled by the judgment and discre- 
tion of the executive quite as much as by the discretion of the 
legislature. The practical necessities of government have com- 
pelled the courts to overcome the difficulties raised by the doc- 

' Union Bridge Company v. United States, 204 U. S. 364 (1907). 

2 Monongahela Bridge Company v. United States, 216 U. S. 177 (1910). In Com- 
monwealth v. Sisson, 189 Mass. 247 (1905), the court sustained an order of the fish 
and game commissioners directing a mill-owner to alter the construction of his mill 
and to cease to accumulate sawdust on the bank of a stream, although the action of 
the commissioners under the statute was termed " unquestionably legislative in char- 
acter. ' ' 
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trine of the separation of powers. They have done their best. 
The line to be drawn, declared Chief Justice Marshall, 1 is be- 
tween those important subjects, which must be entirely regulated 
by the legislature itself, and those of less interest, in which 
general provisions may be made and power given to those who 
are to act under such general provisions to fill up the details. 
And Mr. Justice Harlan observed 2 that this power, which he 
declared to be based upon governmental necessity, is limited to 
the determination of matters which in the opinion of the court 
are " details." Any apparent conflict in the decisions upon the 
topic will be due to disagreement whether any given matter left 
to administrative decision is a mere detail or pertains to the 
substance of the policy of the statute. Among the attempted 
delegations which have been held improper are power given to 
party committees to decide whether nominations shall be made 
by a primary or by a convention of delegates chosen at a pri- 
mary, 3 and whether nomination shall be by a majority or plu- 
rality vote, 3 and power to fix the boundaries of election districts. 4 
But as to these cases it may be said that the matters are such 
as admit easily of a uniform rule declared by the legislature. 

In so far as the delegation of legislative power is concerned, 
the doctrine of the separation of powers does not apply to the 
government of municipalities 3 or of the territories. In dealing 
with such recently-acquired territory as the Philippine Islands 
and Porto Rico, Congress may delegate legislative authority to 
such agencies as it sees fit, 6 and it may ratify regulations made 
by the military authorities 7 which the court had previously held 
not to be warranted merely by the fact of military occupation 
after cession. 8 The broad doctrine seems to be declared that 
Congress may ratify any regulation which it could previously 

'The Brig Aurora, 7 Cranch, 382 (1813). 

* Union Bridge Company v. United States, 204 U. S. 364. Cf. supra, pp. 226, 227. 
'People v. Election Commissioners, 221 111. 9 (1906). 

* Rouse v. Thompson, 228 111. 522 (1907)- 

s Cooley, Constitutional Limitations (7th ed.), p. 265, note 1. 
«Dorr v. United States, 195 U. S. 138 (1904). 
1 United States v. Heinszen, 206 U. S. 370 (1907). 
*Dooley v. United States, 182 U. S. 222 (1901V 
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have delegated power to issue, and that after ratification the 
regulation is valid from the time of its original promulgation." 
For the most part the exercise of this power to make regu- 
lations is conditioned on express delegation by the legislature. 
But it has been held that the president, by virtue of his con- 
stitutional power as commander-in-chief of the army and navy, 
has the power to establish provisional courts for the hearing 
and determination of all causes arising under the laws of the 
state or of the United States in insurgent territory under the 
control of the United States military forces 2 and power to 
institute regulations providing for the establishment of courts 
martial.s The qualification " in the absence of legislation 
specially prohibitive," added in the latter opinion, make us 
doubtful, however, of the true source of the power. But this 
same power was recognized also in Dooley v. United States, 4 
where the regulations of the commander of the army in Porto 
Rico and subsequent regulations by the president, establishing 
a system of tariff duties, were held to be proper exercises of 
the war power. But this power was said to become limited by 
the subsequent cession of the island by treaty, although it still 
remained under military control. The position of the court is 
somewhat vague. It is declared that, from the necessities of 
the case, the right to administer the government continued after 
the ratification of the treaty and until further action by Con- 
gress. This power to " administer " was said to be " absolute 
and despotic," but the power to exercize " legislative " functions 
" not without certain restrictions — in other words they would 
not extend beyond the necessities of the case." And it was 
held, therefore, that since the spirit as well as the letter of the 
tariff laws of Congress admitted of duties being levied only 
upon importations from foreign countries, the regulations of 
the commander could be made to apply only to goods from a 
foreign country, which the United States ceased to be by the 

1 United States v. Heinszen, 206 U. S. 370 (1907). 
! The Grapeshot, 9 Wallace, 129 (1869). 
•Swaim v. United States, 165 U. S. 553 (1897). 
4 182 U. S. 222 (1901). 
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cession. But it had been held previously that the authority of 
the military commander to exact duties continued after the 
ratification of the treaty of cession until notification thereof 
reached him. 1 

Outside of the authority inherent in the commander-in-chief 
of the army and navy, the power to issue regulations is condi- 
tioned on legislative delegation. But it is held that a head of a 
department may have the power by implication from other 
powers granted. The authority of the secretary of the treasury 
to require an oath to be taken, in certain proceedings before 
the department, was held to follow " by implication " from his 
power " to adjust and settle claims." 2 The court laid down as 
a general principle, " in the construction of powers of this sort, 
that where the end is required, the appropriate means are 
given." The fact that the Treasury Department had for a long 
period required such oaths to secure the government against 
frauds, without objection by Congress, was held to show de- 
cisively that its action was not to be deemed a usurpation of 
authority. 

In St. Louis etc. Railroad Company v. Taylor,* the regula- 
tions sustained were framed by a body of experts having no offi- 
cial connection with the government. The case gave damages 
for personal injury where the basis of liability was the failure 
of the defendant to comply with requirements as to equipment 
fixed by the American Railway Association. The decision is 
not an express authority on the point of delegation to an unof- 
ficial body, because the regulations of the association were to 
be certified to the Interstate Commerce Commission and to be 
promulgated by them. But no provision appears giving the 
commission authority to revise the regulations certified by the 
association, although the commission was vested with power to 
make its own regulations in case the association failed to act. 
There are, however, instances of the delegation of the taxing 
power to private corporations, 4 and of the delegation of power 

1 Cross v. Harrison, 16 Howard, 164 (1853). 

2 United States v. Bailey, 9 Peters, 238 (1835). ' 210 U. S. 281 ( 1908). 
'Anderson v. Draining Company, 14 Ind. 199 (i860). New Orleans Draining 

Company, Praying for the Confirmation of a Tableau, II La. Ann. 338 (1856). 
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to appoint public officials to a private corporation, 1 or even to 
unincorporated associations. 2 

Such then are some of the powers which may be exercized 
by executive and administrative authorities, be they legislative 
in their nature or not. They establish a rule for future cases. 
They constitute an integral part of the " expression of the will 
of the state."' And the administration, in performing its 
function in this expression of will, is no mere automaton ma- 
nipulated by the legislature. 

Departmental regulations made by virtue of the delegated 
ordinance power become so thoroughly a part of the statute 
that they are binding upon the department itself as well as upon 
the individuals with whom it deals. Thus where an importer 
was found by the court to have complied with regulations estab- 
lished by the secretary of the treasury, under which he was to 
be entitled to a rebate on the duty levied on imported raw 
materials when those materials became part of manufactured 
goods subsequently exported, it was held that this right could 
not be defeated by an order of the secretary forbidding the 
collector to proceed in accordance with the regulations estab- 
lished.* The importer was said to obtain his right from the law, 
of which the regulations when incorporated were a part, and it 
was held that the secretary could not by a subsequent order do 
what he could not do by regulations — repeal or annul the law. 

The function of the administration is thus seen to be sub- 
stantially similar to that which might have been exercized by 
an expert drafting commission before the law was finally passed. 
The legislation when complete is a mosaic : the design and gen- 
eral plan are the work of the legislature ; to the administration 

'Overshiner v. The State, 156 Ind. 187 (1901). 

1 In re Bulger, 45 Cal. 553 (1873). 

3 Cf. Goodnow, Politics and Administration, chapters i and ii, passim. 

4 Campbell v. United States, 107 U. S. 407 (1882). But cf. Dunlap v. United 
States, 173 U. S. 65 (1899). It seems that regulations relating merely to the orderly 
transaction of the departmental business may be disregarded by the department, 
when the effect of such disregard is to favor rather than to defeat an individual right. 
Indian Regulations, 3 Comp. Dec. 218 (1896), cited in Wyman, Administrative 
Law, sec. 4. 
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is left only the function of inserting some of the minor pieces 
into the places designated. When this is done, the work of the 
administration is completed, its discretion exhausted; and the 
mosaic is then the handiwork of the legislature beyond the 
power of the department to remove directly or indirectly any 
of the portions it had been their function to inlay. 

But although the department is bound to follow its own regu- 
lations when made, it may be vested with power to annul or to 
amend them ; or the rights of individuals may be conditioned, 
not on compliance with the regulations, but on the certificate 
of the department that such compliance has taken place, mak- 
ing the department the final arbiter of the right' 

4. Power to ascertain facts and apply rules of law in 
controversies 

The adjudication of disputed questions of fact and law in 
controversies between private individuals or between indi- 
viduals and public officials is a function commonly committed 
to the judiciary ; and the doctrine of the separation of powers 
is supposed to inhibit the exercise of what is regarded as 
judicial power by any other department of government than the 
judiciary, unless power of such nature is expressly vested in 
non-judicial bodies by the constitution. 2 There are many in- 
stances where powers delegated to administrative bodies by 
statute have been held invalid because deemed judicial in nature. 

In People v. Chase.3 it was held that the power sought to be 
entrusted to an administrative officer to issue certificates of 
title, which with certain exceptions should be conclusive 
against the world as to the ownership of the land in question, 
was void as a delegation of judicial power. Since the statute 
contemplated that the recorder should consider and apply the 
law to facts presented, the court declared that " it would be 
difficult to more clearly and positively confer judicial powers 
upon a person unqualified, under the constitution, to exercize 
those powers, than is done by this law." Other Illinois cases 
have held it improper to vest in " three disinterested men " 

1 United States ex rtl. Riverside Oil Company v. Hitchcock, 190 U. S. 316 (1903). 
* Kilbourne v. Thompson, 13 Otto, 168 (1880). s 165 111. 527 (1897 .. 
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power to assess damages for injuries caused by cattle running 
at large, 1 or to empower a poundkeeper to sell horses im- 
pounded for penalties accrued without a judicial determination 
of the fact that the penalties are due. 2 

But the courts of the same jurisdiction recognize that minis- 
terial officers may be vested with the power to exercize what they 
term " quasi-judicial powers or discretions " ; for example, in 
assessing damages and benefits for special assessments, in assess- 
ment of damages under an " Occupying Claimants Law," 3 in 
trial of rights of property before a sheriff 4 and in valuation of 
property for taxes.-' This doctrine of the administrative exer- 
cise of " quasi-judicial " powers obtains in all jurisdictions. An 
examination of the cases will disclose that these differ from what 
are regarded as judicial functions proper, not in the nature of 
the power exercized, but in the nature of the rights which the 
exercise of the power affects. 

In fact it is repeatedly declared that administrative officers 
may in certain instances exercize judicial functions. On this 
point the courts have been more frank than with respect to the 
delegation of legislative powers. In referring to powers held 
to be lawfully vested in the commissioner of patents, the Su- 
preme Court asserted that, although he is, generally speaking, 
an executive officer, in deciding whether a patent shall issue or 
not he acts on evidence, finds the facts and applies the law, and 
that " in all these he exercizes judicial functions." 6 The opinion 
quotes further from Butterworth v. Hoe 7 : " The investigation 
of every claim presented involves the adjudication of disputed 
questions of fact, upon scientific or legal principles, and is, 
therefore, essentially judicial in its character." These de- 
cisions, it is true, involved the question whether a statute giving 

'Bullock v. Geomble, 45 111. 218 (1867). 

'Peppen v. Holmes, 44 111 360 (1867). Cf. Portland v. Bangor, 65 Me. 120 
(1876), which declared invalid a delegation to overseers of power to commit to a 
workhouse persons declared by them to be vagrants. 

'Ross v. Irving, 14 111. 171 (1852). 

4 Rowe v. Bowen, 28 111. 116 (1862). 

5 Bureau County v. Chicago etc. Railroad Company, 44 111. 229 (1867). 

"United States v Duell, 172 U. S. 576 (1899). ' 112 U. S. 50 (1884). 
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to the courts an appeal from the decision of the commissioner 
was void as an attempt to thrust non-judicial functions on the 
judiciary ; but similar language occurs in a decision which holds 
that the finding of the secretary of the interior is final, and its 
correctness not a matter for the courts. 1 Mr. Justice Peckham 
declares that Congress has constituted the Land Department, 
under the supervision and control of the secretary of the in- 
terior, a special tribunal " with judicial functions," to which is 
confided the execution of the laws which regulate the purchase, 
selling, care and disposition of the public lands. 

Some courts, however, are unwilling to put the matter so 
frankly and prefer to play the familiar game of juristic logo- 
machy. In holding that the power vested in a board of medical 
examiners to license physicians was not a power appropriately 
belonging to the judicial department, the court observed : 

Many executive officers, even those who are spoken of as purely minis- 
terial officers, act judicially in the determination of facts in the per- 
formance of their official duties ; and in so doing they do not exercize 
judicial power , as that phrase is commonly used, and as it is used in 
the Organic Act in conferring the judicial power upon specified courts. 2 

In another opinion a " judicial duty within the meaning of the 
constitution " was said to be " such a duty as legitimately per- 
tains to an officer in the department designated by the consti- 
tution as judicial." 3 

Thus, in spite of repeated judicial assertions that executive 
and administrative authorities can not exercize judicial power, 
it is manifest that many of the functions they are permitted to 
perform are similar in nature to the functions exercized by the 
judiciary and long recognized as belonging peculiarly to that 
department of government. In disputes between individuals, 
bodies other than judicial determine controverted questions of 
fact and apply rules of law to facts found ; and in subsequent 
judicial proceedings the courts often decline to reexamine the 

'United States ex rel. Riverside Oil Company v. Hitchcock, 190 U. S. 316(1903). 
2 People v. Hasbrouck, 11 Utah, 291 (1895). 
'State v. Hathaway, 115 Me. 36 (1892). 
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evidence to ascertain whether in their opinion a conclusion of 
fact reached by an administrative body is correct, 1 and, in some 
instances, even decline to ascertain whether in their opinion an 
administrative application of law to facts found accords with 
settled principles of construction. 2 

But the determination of guilt in criminal prosecutions can 
never be committed to other than judicial officers. Congress 
attempted in the Chinese Exclusion Act to vest in administra- 
tive authorities the power not only to exclude aliens but to 
punish them for unlawful entry. But the Supreme Court de- 
clared that, although summary methods might be employed to 
exclude those who had unlawfully entered, 

to declare unlawful residence within the country to be an infamous 
crime, punishable by deprivation of liberty and property, would be to 
pass out of the sphere of constitutional legislation, unless provision 
were made that the fact of guilt should first be established by a judicial 
trial. It is not consistent with the theory of our government that the 
legislature should, after having defined an offence as an infamous crime , 
find the fact of guilt and adjudge the punishment by one of its own 
agents. 3 

But the imposition of money penalties is held not necessarily 
penal in nature, even where exacted by reason of the violation 
of some statute. 4 It has been held recently that the secretary 
of commerce and labor may enforce, without invoking the aid 
of the courts, the statutory penalty imposed for the violation of 
the prohibition against introducing to the country aliens with 
certain specified diseases. 5 Under the provisions of the statute, 
the fact of disease existing at the time of embarkation was ascer- 
tained and the consequent liability of the steamship company 
determined by a medical officer of the marine hospital service, 
and the penalty was then exacted as a condition prerequisite to 
granting clearing papers for the vessel. The court denied that 

1 Bartlett v. Kane, 16 Howard, 263 (1853). 

" Bates and Guild Company v. Payne, 194 U. S. 106 (1904). 

8 Wong Wing v. United States, 163 U. S. 228 (1896). 

*Hepneri>. United States, 213 U. S. 103 (1909). 

"Oceanic Steam Navigation Company v. Stranahan, 214 U. S. 320 (1909). 
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the company had any right to be heard as to the admissibility 
of any individual alien, and said that 

the plenary power of Congress as to the admission of aliens leaves no 
room for doubt as to its authority to impose the penalty, and its com- 
plete administrative control over the granting or refusal of a clearance 
also leaves no doubt of the right to endow administrative officers with 
discretion to refuse to perform the administrative act of granting a 
clearance, as a means of enforcing the penalty which there was lawful 
authority to impose. 

This decision shows that the distinction between judicial and 
administrative action which was applied in Kentucky and 
Indiana Bridge Company v. Louisville and Nashville Railroad 
Company * is not of universal validity. It was there asserted 
that the powers conferred upon the Interstate Commerce Com- 
mission are not judicial because its action upon matters 
brought before it " is neither final nor conclusive ; nor is the 
commission invested with any authority to enforce its decision 
or award." Such a test doubtless furnishes the most satis- 
factory basis upon which to sustain many instances of admini- 
strative action alleged to be judicial. But often it is held that 
the decision of the administration is final and conclusive and 
will not be reviewed by the courts. In such cases, the fact 
that the enforcement of the decree must be entrusted to a mar- 
shal or a sheriff rather than to an agent of the administration 
seems of slight importance. 

5. Conclusion 
The esteem in which the framers of our constitutions held 
the doctrine of the separation of powers fell little short of ven- 
eration. The maintenance of its integrity they deemed essen- 
tial to the preservation of liberty. And our courts have con- 
tinued to worship at its altar, even when their decrees paid but 
empty honor to its memory. Reverence for the theory sur- 
vives even the refinements of reasoning which have governed 
its application. But its vitality is to be determined by the acts 
which may be done in its name. 

1 37 Fed. Rep. 567 (1889). 
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The assumption that governmental power is divisible into 
mutually exclusive kinds of action has proved inapplicable to 
the concrete problems of government. No classification of 
powers, based upon the nature of the body to which any kind 
of action is commonly delegated, can furnish mutually exclusive 
kinds of power, capable of differentiation by reason of their in- 
trinsic qualities. For exercises of power, demanding identical 
mental processes, relating to kindred subject matters, and pro- 
ducing kindred results, are committed to legislative, judicial and 
administrative organs by the very constitutions which attempt to 
translate the theory of the separation of powers into a rule of 
law. The opinion in Kilbourne v. Thompson, 1 which held invalid 
the attempt of the legislature to punish for contempt in a cer- 
tain class of legislative proceedings, on the ground that the 
power was in its nature judicial, expressly asserted that such 
power might be exercized in other classes of legislative proceed- 
ings, such as impeachments, where judicial power was expressly 
conferred on the legislature by the Constitution. 

And if we attempt to classify powers according to their na- 
ture, by induction, men will have difficulty in agreeing upon the 
a priori basis of classification. The ascertainment of the nature 
of any specific action taken by any department of government 
otherwise than by the character of the body by which it is 
performed must depend upon some vague notion of political 
theory as to what ought to be, or some nebulous speculation as 
to the nature of the mental processes demanded in the solution 
of each particular problem. Most acts of the higher executive 
authorities require both the formulation of a general rule and 
the determination of its applicability to the specific case — pro- 
cesses usually assumed to be characteristic of legislation and ad- 
judication respectively. And even the lowest administrative act 
consists not solely in mechanical execution but partly in the de- 
termination of the applicability of some general rule. 

But this task of classification, however difficult, is forced upon 
the courts. In order to sustain any statutory delegation of 
power to the administration, they are compelled to hold that it 
is neither legislative nor judicial. And in their decisions, the 

1 103 U. S. 168 (1880). Cf. supra, p. 215. 
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theory of the complete partition of the functions of willing, 
adjudicating and applying has been compelled to yield to the 
practical exigencies of government. 

While it is true that " the executive, legislative and supreme judicial 
powers of the government ought to be forever separate and distinct," 
it is also true that the science of government is a practical one ; there- 
fore, while each should firmly maintain the essential powers belonging 
to it, it cannot be forgotten that the three coordinate parts constitute 
one brotherhood, whose common trust requires a mutual toleration of 
the occupancy of what seems to be a " common because of vicinage," 
bordering the domains of each. 1 

The doctrine of the separation of governmental powers, then, 
as a complete denial of the capacity of one department of gov- 
erment to exercize a kind of power assumed to belong pecu- 
liarly to one of the others, does not obtain in our public law 
beyond the confines of the printed page. But from the point 
of view of the individual whose rights are affected by govern- 
mental action, it protects him in most of his dealings with 
governmental authority from the arbitrary power of a single 
official or group of officials, and secures to him in most instances 
the right not to be disturbed save by the concurrent action of 
two or more of the different departments among whom govern- 
mental power is apportioned. The cases in which such concur- 
rence is not secured are confined to those spheres of govern- 
mental action where individual privilege rather than individual 
right is at stake, 2 or where the exigencies of government are 
deemed by the court so important that the interest of the in- 
dividual must not defeat the collective interest of the whole 
people of whom he is a part. 3 

Thomas Reed Powell. 

Columbia University. 

'Bynum, J., in Brown v. Turner, 70 N. C. 93 (1874). 

2 Importation of goods: Buttfield v. Stranahan, 192 U. S. 470 (1904). Use of 
the mails: Bates and Guild Company v. Payne, 194 U. S. 106 (1904). Acquisition of 
public lands: Smelting Company v. Kemp, 104 U. S. 636 (1881). Enjoyment of 
corporate privileges: Reagan v. Farmers Loan and Trust Company, 154 U. S. 362 
(1894). 

'Taxation: Hilton v. Merritt, 110U. S. 97 (1884). Exclusion of aliens: United 
States v. Ju Toy, 198 U. S. 253 (1905). Protection of public health: Valentine v. 
Englewood, 76 N. J. Law, 509 (1908). 



